By BRIEN A. ROCHE

Any lawyer who tries cases involy-
ing expert witnesses at some point has
been confronted with the objection
from opposing counseld that the expert's
testimony does not meet the correct
legal standard: “reasonable degree of
certainty.”

The word “certainty” within the
phrase is 2 significant hurdle for many
experts. They hear the word and they
say, “No, I'm not certain of . . . " The
qualifying words in the phrase
“reasonable degree . .. 7 are frequent-
Iy Jost in the smoke created by the in-
jection of “certainty” into the equation,

The article consists of an examina-
tion of the Virginia case law on what
the standard is for expert testimony and
sets forth several reasons why the stan-
dard must be “reasonable probebiliny™
and pot “masonable certainty.”

The Standard Established by
the Virginia Supreme Court
Is Reasonable Probability

A review of the Virginia case law
shurws that in fact “reasonable degree
of gertainty™ is not the standard for ex-
pert testimony. “Reasonable probabili-
ty” is the legal standand for expert opin-
ions in Virginia as indicated in Spruilf
v Commonwealth, 221 Va. 475, 271
8.E.24 419 (1980).

In Spruill, a criminal case, the defen-
dant was convicted by a jury of rape and
abduction. He appealed, arguing that
the court below erred in refusing w

allow his psychiatrist to testify as o his
mental condition. In the clrouit cowrt,
the defendant’s psychiatrist had been
queried about the defendant’s sanity on
the day of the crime. The psychiatrist
answered, “Well, Icouldn't say” Ask-
ed if it was a “possibility” that the
defendant was insane, the doctor
answered, “I's a possibility, ves.)” The
circuit court found such testimony 1o
be madmissible.

The Supreme Court clarified the
standard for expert testimony in its
opinion affirming the lower court:

A medical opinion based on a
“possibility” s irrelevant, purely
speculative and, hence, inadmissi-
bie. In order for such testimony o
become relevant, it must be brought
oui of the realm of specalation and
jmto the realm of reasonable prob-
ability; the law in this area deals in
“probabilities’” and pot “*possibili-
ties.”” (221 Va. at 479, 271 8.E.2d
at 421.)

The Virginia Supreme Cowrt applied
the Spruill standard three years later in
LeVasseur v. Commomveaith, 725 Va.
564, 304 8.E.2d 644 (1983). The issue
1o be decided there was again the ad-
missibility of medical expert estimony
regarding the mental state of the defen-
dant, this tme accused of murder.

The Lebasseur court staied the
following:

I Sprull v. Commanwealth, 221
Va. 475, 479, 271 8.E.2d 419, 421

(1980) considering  medical
testimony as 10 mental state which
dealt only with “possibility)” we
said: “In order for such testimony

W become relevant, # must be

hrought out of the realm of specula-

tion and into the realm of reasonable
probability; the Taw in this area deals
in ‘probabilities’ and not in

‘possibilities”” The proffered

evidence suffered from the same in-

firmity as that we rejected in Sprall,
and the trial court correctly exclud-
ed i {225 Va. 587, 3 S E.2d at

656.)

In evaluating iater westimony, the
Leédasseur court commented on the pro-
hativeness of testimony

This was probative upon the tssue
of premeditation by reason of is cer-
taindy. It met the test of Spruill
because it did not leave the jurors
adrift to speculate in an arca of ex-

pertise beyond their knowledge. (225

Va. 587, 304 S.E.2d 656.)

LeVassewr, in the language quoted
directly above, seems 1o eguate prob-
{Continued on page 20)
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ability with certainty, as indeed other
courts have done as indicated below.
As recently as 1985, the Virginia
Supreme Court had the occasion again
to address the standard for expert
testimony in Cantrell v. Com-
momwealth, 229 Va, 387, 320 5.E.2d
22 (1985). The issue there was the ex-
pert festimony of & forensic pat.}wlog;st
 as it related 1o causation, ie., the ef-
fects of blows o the head and faaeﬂ The
court raled that the testimony was rele-
vant and relied on and applied the
Spruill-LeVasseur standard.

The testimony was relevant
because 1t tended to establish the
probability or raprobability of a fact
in 1sswe. (Mo Real Estate Cornm. v.
Bias, 226 Va. 264, 270, 308 8. E.2d
123, 126 (1983).) Its weight was for
the jury o determing. (Id.) It was not
speculative, and did not, in iiself,
deal with possibilities rather than
probabilities. Rather, it was offered
to furnish the jury with empirical

data available in the discipline of

pathology, and thus to enable the
jury 1o determine the degree of prob-

ability for itself. It did not, as the -

Commonwealth argued to the jury,
impart matters of common
knowledge. The jury was free w0
disregard it or to give it little weight,
bt was entitled w hear . (329 Va.
at 395 and 396, 329 5.E.2d at 28.)

A 1982 decision from the Fourth Cir-
cuit casts some doubt on what the stan-
dard is for expert testimony and indeed
seemns o state that there are two stan-
dards at issue: one as to the level of
definiteness of the expert’s opinion and
the other as t© the level of probativeness
of the evidence itself. Firgerald v
Manning 697 Fid 341 (Fourth Circuit
1982), a diversity action decided two
vears after Spruill and three years
before Camrell, stated that:

Moreover, in order to qualify on
causation, the opinion testimony of
the medical expert may rot be stated
in general terms, but must be stated
in terms of a “reasonable degree of
medical certainty)” (Crawford v
Quarterman, 210 Va, 5498, 172
S.E.2d 739, 744 (1970, Lindsey v.
The Clinic for Women, 40 N C.app.
456, 253 S.E.2d 304, 311 (879}
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Only if the opinion evidence on
causation, as offered by the plaintiff,
rises to the level of a “reasonable
degree of medical certainty” that it
was more likely that the defendant’s
negligence was the cause than any
other cause, is there sufficient
gvidence on causation o perm jary
submission of causation, {679 F2d
at 350.)

In reaching this conclusion, the court
cites, as a basis for its standard,
Cravwford v. Quarterman 210 Va. 598,
172 BE.24 739 (870

A readimg of Crawford meveals that
the court therein never addressed the
issue of what the standard was for
medical expert testimony. The issue be-
ing addressed was the sufficiency of
evidence adduced . . . to prove defor-
smity, bumiliation or cmbarrassment”
in the future. During an exchange be-
tween the court and counsel, consider-
ing a jury instruction, counsel stated:

Mr. Stone: We object 1o the grant-
ing of Instruction P-1 as amended
on the basis that in Sebparagraph 2,
there is no evidence as to any future
effect on the health of the Plaintff;
in fact, the doctor testified that he
could not say with reasonable cer-
tainty that there would be any futre
disability, In Subparagraph 4 there
is no evidence of any disfigurement
or deformity and there has been no
testimony by the Plaintiff as 1o
humiliation and embarrassment
associated with any effects from the
imjury, (210 Va. at 603, 172 S.E.2d
af ’?fM..)

The cowrt in Crawford, thus, was
never presented with the question of
what the standard was for expert
testimony and never addressed the
jssue.

At least one other court in citing Firz-
gerald has glossed over the “certainty”
language and noted that “when dealing
with an issue of medical causation, a
considered medical judgment is
necessary, expressed in terms of prob-
ability rather than possibility” (Fliggins
v. Martin Mariena Corp. 752 F2d 492,
496 (10th Circ. 19853}

Two years after Fitzgerald, in Owens
by Owens v, Bourns, Inc., 166 F.2d 143
{Ca-4 N.C, 1985), CERT DEN 106 §

4. 608, 88 LED2Zd 586, the Fourth
Circuit cited Firzgerald:

Even under diversity jurisdiction,
the sufficiency of the evidence
create a jury question 1S a matter
governed by federal law. Firzgerald
v. Manning, 679 F2d 341, 346 (4
Cir. 1982). Medical opinion
evidence must express “a
‘reasonable degree of medical cer-
tainty” that it was more likely tha the
defendant’s negligence was the cause
than any other cawse” for that
evidence o be sufficient to go to the
jury, (d. ar 350.) Additionally,
medical opinion that is inconsistent
with the entirety of an expert’s
testimony is not sufficient to raise a
jury question. While we are mind-
ful that we must view the evidence
in the light most favorable to plain-
tiffs and give them the benefit of all
reasonable inferences thet a jury
might have drawn, we do pot believe
that plaintiffs’ evidence of cansation
was sufficient under the Fitzgernld
stanciard 10 raise a0 issue for the jury.
(766 F2d 149 and 150.)

Owens, like Firzgerald, contains no
reference o Spruill, LeVasseuwr or Can-
treil, three cases that apply the standard
of reasonable probability for medical
expert testimony in Virginia. The
reason. for this is found in Owens where
the court notes that the “sufficiency of
the evidence 1o create a jury guestion
is a matter governed by federal law’™;
i.2., the standard as o expert testimony
is a procedural matter not governed by
Virginia case law. That standard is dif-
ferent in Virginia siate courts as seen
in Spruill, LeVassewr and Canreli,
although an argument can certainly be
made that the Virginia Supreme Court
has never addressed the question of .
what is the standard of definiteness for
expert opinions (reasonable probabili-
ty or reasonable certainity) but rather
has simply addressed the guestion of
what is the level of probativeness of the
evidence itself (probability as opposed
0 certainty).

The Semantic Duel of
Probability v. Certainty
Overall 1Is Unprodactive

Although precision in speech is a
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prized commodity among lawvers,
there are instances when that ideal is
taken too far. The apparent distinction
between reasonable degree of probabili-
ty and reasonable degree of ﬁtemimy
may be such an instance.

There are no decisions of the szgmaa
Supreme Court that precisely address
that distinction. However, the Supreme
Court in the neighboring state of West
Virginia in 1980 addressed the seman-
tic duel that is sometimes engaged in
in reference (o this ssue in Hovermale
v. Berkeley Springs Moose Lodge (W.
Wa. 271 S.E.2d 335, 19800

The appellant also maintains that
the trial court erred i instructing the
jury that it could only find for the

Plamuff if # found the evidence

established to a reasonable medical

certainty that Hovermale would have
swrvived had he promptly received
prompt medical attention. A physi-

ing by the jury of the proximate
cause of any injury is not required
o be based upon a reasonable cer-
tainty that the injury resulted from
the negligence of the defendant. All
that is required fo render such
testimony admissible and sufficient
to carry it 1o the jury is that it should
be of such character as would war-
rant a reasonable inference by the
negligent act or conduct of the
defendant.”

Pygman specificully rejected the
requirement that the physician tie the

injury to the negligence by way of

a reasonable degree of medical cer-
tainty and eschewed any rigid incan-
tation or formula as it guoted at con-
siderable length from Bethleham-
Sparrow  Foint Shipvard,. Inc., v.
Scherpenisse, 187 M. 375,50 4.2d
256 (19463, (271 5.B.2d 335, 339.)*

Other courts have likewise noted that

cian testified that theve was a
reasonable probability that Hover-
male would have survived had he
prompiy received medical attention,
but that nothing in medicing is car-
tain. The physician’s discomfort with
the use of the word “certainty” {ap-
parent during examination by the
trial court) appears to be the result
of semantics rather than substance.

The trial court’s ruling that West
Virginia requires medical testimony

the semantic distinction should not be
contreiling. Toth v, Community
Hospital, 292 NY. 524 440, 446
{Court of Appeals of New York, 1968),
noted that in regard to guestions of
causation in medicine, we can only deal
inn probabilities since it can never be
known with certainty whether a dif-
ferent conrse of treatment would have o f
avoided the adverse consequences. In / !
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Miller v. National Cabiner Comparry,

in terms of reasonable medical cer 204 N.Y. $.24 129, 132 (Court of Ap- !' "}'
. A : g i k
winty may have resulied from a peals of New York, 1960}, the court § i

noted that the probative force of an
opinion is not 1o be defeated by seman-
tics if it is reasonably apparent that the -
doctor intends o signify a probability
supported by sorne rational basis. The
Cowrt of Appeals of Texas noted in
Ralph v. Mr. Faul’s Shoes, Inc., 572
SW.2d 812, 814 (1978), that the test of
whether expert {estimony expresses

misunderstanding of our discussion
in Buling v. Bluefield Sanitarium,
M9 W. Va. 567, 42 S.E.2d 754
(1965). In Duling we approved as
valid and mnonspeculative the
testimony of a physician who felt
surg enough to testify in terms of
medical certainty. That case,
however, should not be read as re-
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*The Hovermale court goes on to cite
Pygman noting that reasonable degree
of medical certainty is the standard
when the issue 15 future damages. The
apparent rationale for that is that fuomre
damages are extremely speculative.
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determined by Jooking a2t the entire
substance of the cxpert’s testimony.

The commentators and encyclopedias
are in accord with the view that the
semantic distinction is not controlling.
American Jurisprudence 2d states “an
expert witness should not be barred
from expressing his opinion merely
because be is not willing to state his
conchision with absolute certainty, But
ap expert’s opinion, if not stated in
s of the certain, muost at least be
stated im terms of the probable, not
merely of the possible” (31 Am.Jur.2d
548

In American Law of Medical
Malpractice by Pegalis and Wachsmoan,
the authors mote st page 304 that the
word “probable” means “reasonably
certain” and that is a snfficient basis
for an opinion.

Consistency Dictates That
the Standard Be Reasonable
Degree of Probability

The Virginia Supreme Court has fre-
quently adopted the approach that
simplicity and consistency are virtues
in the law. We see that in many
instances:

1. In conflicts of law situations, the
Supreme Court has opted to uniform-
Iy apply the lex loci analysis rather than
engaging in the more flexible and more
involved “interest apalysis™ approach.

2. The Virginia Supreme Court has
adopted the rule that the Ad Damnum
in & motion for judgment sets the up-
per limit of what amount may be
recovered by a plaintiff. This blanket
rule again avoids any factual analysis
of whether the verdict is excessive and
evidences the Supreme Court’s option
for stmplicity and consistency.

Assuming that simplicity and con-
sistency are actual objectives of the
Virginia Supreme Court as indeed they
should be, then it would seem
reasonably probable, or perhaps even
reasonably certain, that the conrt would
reject the rationaie of the Fizperald
court and would continue applying the
logic to all instances of expert estuvony
as the court did in Le¥assenr and Can-
treil — both decided after Firzgerald.

That wonld coincide with the prin-
cipie of simplicity and consistency men-
tioned above in several respects:

1. The threshold inquiry as to the pro-
bativeness of evidence is “does it tend
o prove whether something 15 more
probable than improbable.” “Certain-

ty™ is not part of that inguiry either in -

dealing with opinicn evidence or fac-
wal gvidence.

2. The Fitzgerald rationale results in
an wguiry that at the very least is con-
fusing and may be internally inconsis-
tent; i.e., the expert is asked whether
he is reasonably certain that something
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is reasonably probable, One standard
(certainty) is applied to the firmmness of
the opinion and another standard (prob-
ability) is apolied to the probativeness
of the evidence. That type of convoluted
question is of 0o aid to a jury called
upon to decide issues that it is surely
unfamiliar with.

3. The standard of proof in a civil
case is “the preponderance of the
evidence™; i.e., greater weight of the
evidence. To inject the criterion of cer-
taimty into 2 case where the overall stan-
dard of proof is something less than cer-
tainty would again significanily increase
the likelihood of confusing the jury.

There Are No Degrees
of Certainty

The Oxford English Dictionary
defines “certainty” o mean “that which
is certain” or “the absence of doubt”
The same dictionary defines “certain”
as “determined, fixed, settled” or
“establish as a truth or fact to be ab-
solutely received, depended or relied
upon; 1ot to be doubled, dnsputed or
called into question.”

As such, it would seem that the term
“certainty” is an.absohye. Just as there
are not degrees of uniqueness, so there
are not degrees of certainty: either you
are certalt of you are pot certain.

The Scientific Communmity
Is Not Accustomed o
Dealing with “Certainty”

People trained i the sciences are like
fawyers in at least two respects: 1) they
seek precision in their trade (the lawyer
is looking for precision in language and
the scientist is looking for precision in
calcuations and measurements); and 2
they are not accustomed o dealing with
cerainties. Instead, they deal with
possibilities or probabilities. Certain-
ty is something antithetical to their
analytical approach and education. To
inject the concept of certainty into an
opinion question directed at a medical
scientist 15 inviting confusion and
strains the intellectual honesty of such
a witness who knows that in his line of
work there is no such thing as “certain-
ty,” but rather there are possibilities and
probabilities.
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